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Municipal Debts— Mode of Enforcement Latest 
Phase of the Macoupin Case. 

The Macoupin (Ill.) county bond troubles threaten to be- 
come as famous in legal history as those which have attracted 
attention originating in Wisconsin and Iowa. On the 18th 
inst. the United States Circuit Court (a full bench) granted 
a mandamus to compel the county board to levy a tax of one 
and three-fourth per cent. to pay the interest and principal of 
the court-house debt. Last year a similar mandamus was issued 
from the same court, which the board did not obey. At the 
last January term the supervisors, seventeen in number, were 
declared in contempt, were arrested and brought here by the 
United States marshal. ‘They were fined $1,000 each, and 
the money was paid in to the clerk of the court. Afterwards 
the attorneys for the holders of the judgment against the 
county asked that the $17,000 be divided among the judg- 
ment-holders, alleging that the money was paid out of the county 
treasury. These facts were reported in the order of their 
occurrence, and it is reported that Judge DRUMMOND recently 
ordered that the money be so divided. He said the payment 
of the fine out of the funds of the county was not a satisfaction 
of the judgment for contempt, and that a capias would issue 
against the supervisors on that judgment, which he held to be 
still unsatisfied, so long as the allegation that the money 
was paid out of the public funds was not contradicted. The 
judgment for $1,000 now stands as a lien against the pro- 
perty of each of the supervisors, which can only be discharged 
by‘a personal payment of the amount. 

Since the Watertown (Wis.) case decided by the Supreme 
Court of the United States (CENTRAL LAW JOURNAL, ante, 
161), more than unusual interest attaches to attempts to com- 
pel reluctant municipalities to levy and collect taxes by force 
of mandamus proceedings, and the above presents the latest 
phase of the Macoupin case. 





Author and Continuer of Nuisance. 


In the law of nuisance a question of very frequent discus- 
sion and somewhat variable decision has been, against whom 
an action is proper to be brought, where the property causing 
the nuisance has, since the creation of the nuisance, passed 
into new hands; in other words, whether the crea/sion or the 
continuance of the nuisance is the substantial ground of ac- 
tion. The question has arisen alike with regard to the re- 
spective or concurrent liabilities of grantor and grantee, and 
of landlord and tenant. 

In an old case the declaration alleged that the defendant 
kept and maintained a bank by which a brook was caused to 
flow around the plaintiff's land. The court said ‘there is 
not been any offence committed by the defendant, for he al- 
legeth that he kept and maintained a bank, which is that he 
kept it as he found it, and it is not any offence done by him, 
for he did not do anything ; and if it were a nuisance before 
his time, it is not any offence in him to keep it.’’ The case 


is distinguished from those in which every using is a new 
nuisance, as the using of an aqueduct which takes water wrong- 











fully from another. There, every turning of the cock to let 
the water flow is a new nuisance. Beswick v. Camden, Cro. 
Eliz. 520. 

In M’Donough v. Gilman, 3 Allen, 264, it was held that in 
order to render a lessee liable as for a nuisance to a passage- 
way for refitting a privy, the refitting must have rendered the 
privy more of a nuisance than it was before. 

In Roswell v. Prior, 12 Mod. 635, the plaintiff recovered 
against the defendant for erecting a building which obstructed 
ancient lights. ‘The defendant had leased the: ground with 
the nuisance. and contended that the action should be against 
But the court said: ‘‘ Surely this action is well 
brought against the creator, for before his assignment over he 
was liable for all consequential damages, and it shall not be 
in his power to discharge himself by granting it over, and 
more especially here where he grants over, reserving rent, 
wherevy he agrees with the grantee that the nuisance should 
continue, and has a recompense, viz., the rent for the same ; 
for thereby, when one erects a nuisance and grants it over in 
that manner, he is a continuer with an interest.’’ 


the lessee. 


It is held that the lessor gf premises for the purpose of car- 
rying on a business necessarily injurious to the adjacent own- 
ers is liable as the author of the nuisance. Fish v. Dodge, 4 
Denio, 311. See Brady v. Weeks, 3 Barb. 157; Kint v. 
McNeal, 1 Denio, 436 Also (in New York) that an action of 
nuisance against an assignee alone for maintaining a nuisance 
erected by his grantor was unknown to the common law, and 
is not authorized by the revised statutes. Brown v. Woodworth, 
5 Barb. 550. So, if one erect a nuisance and then convey the 
land with warranty, he remains liable for a continuance of 
the nuisance. Waggoner v. Jermaine, 3 Denio, 306. A mu- 
nicipal corporation is liable for the continuance of a nui- 
sance which it has created. Pennoyer v. Saginaw, 8 Mich. 
534- More than 20 years before suit was brought, the defend- 
ant had constructed a sewer or water course through property 
owned and occupied by him. In 1845 he let a house, shop 
and cellar to the plaintiff (which he had previously occupied 
with the property). In 1851 the watercourse burst, damaging 
the plaintiff’s cellar and goods. In an action for negligently 
and improperly constructing the sewer, and keeping and con- 
tinuing it in that state, the jury found that it was not origin- 
ally constructed with proper care, and it was proved that it 
had been continued in the same state. He/d, the action was 
maintainable, both upon the ground of “‘ sic uéenetur,’’ etc., 
and because it was in derogation of the demise to the plain- 
tiff to allow what was before rightful to become wrongful to 


him. Alston v. Grant, 24 Eng. L. & Eq. 122. 


The remedy for a nuisance, however, is concurrent. If the 
owner of land on which a nuisance is created lets the land, 
or if a tenant, after creating a nuisance, underlets, and the 
nuisance is continued, an action lies at the option of the party 
injured, either against landlord or tenant. Rex v. Pedly, 1 
Ad. & Ell. 822; Staple v. Spring, 10 Mass. 72; Plumer v. 
Harper, 3 N. H. 88. 

The action lies for the continuance of a nuisance, though 
the plaintiff has accepted money paid into court in full satis- 
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faction of the original erection. Holmes v. Wilson, 10 Ad. 
& Ell. 503. 

In Ryppon v. Bowles, Cro. Jac. 373, Coke, C. J., in- 
clined to the opinion that a tenant for years is not liable for 
the mere occupation of a building erected by his lessor, and 
which obstructs the plaintiff ’s lights, because his taring down 
the building would be waste as to his landlord. 


It is no defence to an action for continuing a nuisance, by 
acts done on the land of a stranger, that the defendant can- 
not enter to abate it without rendering himself liable to ac- 
tion by the owner of the land. Smith v. Elliott, 9 Barr, 
345- If the plaintiff recover damages for a nuisance from a 
lessee, who afterwards underlets, the nuisance continuing, an 
action still lies against the lessee for the continuance. Rose- 
well v. Prior, Salk. 460. See 12 Mod. 635. Ina late case 
it is held, that one who creates a nuisance is not liable for its 
continuance after parting with the property with which it is 
connected, unless he is benefitted by such continuance, or war- 


ranted the continued use of the property, as enjoyed in con- | 


nection with the nuisance. Hanse v. Cowing, 1 Lans. 288. 
And, in another recent case, a lessee in possession under a 
lease which binds him to keep the premises in repair, is held 
liable for a nuisance, in connection with the general principle 
that control of the premises creates such liability. Fisher v. 
Thirkell, 21 Mich. 1. 


In the case of French v. Richards (Leg. Intel.), partly, 
however, upon the ground of a statute of Pennsylvania, the 
lessee of premises destroyed by fire was held entitled to con- 
tribution from the lessor, for expenses incurred in the re- 
moval of a wall which was left in a dangerous condition. 
Hare, P. J., suggests the following important distinctions: 
“It is a general and invariable rule in equity that charges 
necessarily incurred for a common object, or in pursuance of 
a legal obligation, shall be so apportioned or distributed that 
- those shall bear the burden who receive the benefit. Under 
this salutary and comprehensive principle insurers may be 
liable for goods stolen or destroyed during the process of re- 
moval from a building which is on fire ; the ship-owner bound 
to contribute to a loss occasioned by a jettison of the cargo ; 
a landlord compelled to refund tafes paid by his tenants; or 
a tenant for life or in common entitled to require that the 
co-tenant or remainder-man shall bear a due proportion of a 
charge or incumbrance resting on the land. A lessee from 
year to year has, by reason of the imbecility of his title, a 
stronger claim to protection against charges on the inher- 
itance than a tenant for life. That the premises which 
he holds are destroyed by fire or devastated by a flood, 
will not, it is true, entitle him to call on the land- 
lord for aid, or even suspend the rent. If he repairs 
the dykes or builds up the walls it must be at his own cost. 
It, however, under these circumstances, a duty is imposed by 
the law, which though primarily that of the lessor is yet obli- 
gatory on the tenant, and actually performed by him, the 
right to indemnity or contribution will be as clear as in the 
instances already cited ; and such in effect is the case now in 
hand, because the walls being, according to the evidence, in 
a condition dangerous to all around, were a nuisance, requir- 
ing instant measures for its abatement. The obligation to do 


this devolved in the first instance upon the tenants, as the 
persons in possession, and who would have been liable civilly 


and criminally if injury had ensued. But inasmuch as the ef- 
fect of removing walls that are unfit for use is to benefit the 
inheritance to the full extent of the expense incurred, the 
| plaintiffs would probably have been entitled to call on the 
owners of the reversion for reimbursement, even if the duty 
of the latter had not been defined by statute.’’ 

It is generally held, in qualification of the liability for mere 
| continuance of a nuisance erected by another, that the defend- 
; ant had knowledge of its injurious character, or was notified 
‘or requested to remove it. Pickett v. Condon, 18 Md. 412; 
| Brown v. Cayuga, 2 Kern, 486 ; Hubbard v. Russell, 24 Barb. 

404; Caldwell v. Gale, 11 Mich. 77; Crommelin v. Coxs, 
| 30 Ala. 318; Penruddock’s Case, 5 Co. 100; Winsmore 
|v. Greenbank, Willes, 583; Woodman v. Tufts, 9 N. H. 92. 
| Ina late case, mere complaints and attempts forcibly to 
| abate the nuisance were held not equivalent to the direct and 
M’ Donough v. 

F. H. 





unequivocal notice which the law requires. 
Gilman, 3 Allen, 264. 


| Conclusiveness of Judgments of Sister States. 


JOSEPH J. THOMPSON, PLAINTIFF IN ERROR, v. JOHN 
WHITMAN. 


Supreme Court of the United States, No. 111, October Term, 
1873. 


1. Effect of Judgments of Sister States — Jurisdiction.—Neither the con- 
stitutional pgpvision, that full faith and credit shall be given in each state to the public 
acts, records, and judicial proceedidgs of every other state, nor the act of congress 
passed in pursuance thereof, prevents an inquiry into the jurisdiction of the court by 
which a judgment offered in evidence was rendered. 

2 . Record may be Contradicted.—The record of a judgment 
rendered in another state may be contradicted as to the facts necessary to give the court 
jurisdiction ; and if it be shown that such facts did aot exist, the record will be a nul- 
lity, notwithstanding it may recite that they did exist. 








3- . In what Particulars.—Want of jurisdictien may 
be shown either as to the subject matter or the person, or, in proceedings i rem, as 
to the thing. 




















4 Case in Judgment.—By a law of New Jersey non- 
mn ae 


were pr d trom raking clams and oysters in the waters of that state un- 
der penalty of forfeiture of the vessel employed, and any two justices of the county in 
which the seizure of the vessel should be made were authorized, on information given, 
to hear and determine the case: He/d, that if the seizure was not made in the county 
where the prosecution took place, the justices of that county had no jurisdiction, and 
that this fact might be enquired into in an action for making such seizure brought in 
New York, notwithstanding the record of a conviction was produced which stated that 
the seizure was made wijpin such county. 


In error to the Circuit Court of the United States for the South- 
ern District of New York. 





Mr. Justice BRADLEY delivered the opinion of the court. 


This is an action of trespass for taking and carrying away 
goods, originally brought in the Superior Court of New York City, 
and removed by the defendant (now plaintiff in error) into the 
circuit court of the United States. The declaration charges that 
on the 26th of September, 1862, the defendant, with force and 
arms, on the high seas, in the outward vicinity of the port of New 
York, and within the southern district of New York, seized 
and took the sloop Ann L. Whitman, with her tackle, furniture, 
etc., the property of the plaintiff, and carried away and converted 
the same. The defendant pleaded not guilty and a special plea 
in bar. The latter plea justified the trespass by setting up that the 
plaintiff, a resident of New York, on the day of seizure, was rak- 
ing and gathering clams with said sloop in the waters of New Jer- 
sey, to-wit, within the limits of the county of Monmouth, contrary 
to a law of that state, and that by virtue of said law the defend- 
ant, who was sheriff of said county, seized the sloop within the 
limits thereof, and informed against her before two justices of the 
peace of said county, by whom she was condemned and erdered 
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to be sold. In answer to this plea the plaintiff took issue as to 
the place of seizure, denying that it was within the state of New 
Jersey, or the county of Monmouth, thus challenging the jurisdic- 
tion of the justices, as well as the right of the defendant to make 
the seizure. On the trial conflicting testimony was given upon this 
point, but the defendant produced a record of the proceedings 
before the justices, which stated the offence as having been com- 
mitted, and the seizure as made, within the county of Monmouth, 
with a history of the proceedings to the condemnation and order 
of sale. The defendant claimed that this record was conclusive 
both as to the jurisdiction of the court and the merits of the case, 
and that it was a bar to the action, and requested the court so to 
charge the jury. But this was refused, and the court charged that 
the said record was only fvzma facie evidence of the facts therein 
stated, and threw upon jr plaintiff the burthen of proving the 
contrary. The defendant excepted, and the jury, under the direc- 
tion of the court, found for the plaintiff generally, and, in answer 
to certain questions framed by the court, found specially, first, that 
the seizure was made within the state of New Jersey ; secondly, 
that it was not made in the county of Monmouth; thirdly, that 
the plaintiff was not engaged on the day of the seizure in taking 
clams within the limits of the county of Monmouth. Judgment 
being rendered for the plaintiff, the case is brought here for re- 
view. 

The main question in the cause is, whether the record produced 
by the defendant was conclusive of the jurisdictional facts therein 
contained. It stated, with due particularity, sufficient facts to 
give the justices jurisdiction under the law of New Jersey. Could 
that statement be questioned collaterally in another action brought 
in another state? If it could be, the ruling of the court was sub- 
stantially correct. Ifnot, there was error. It is true that the court 


charged generally that the record was only prima facie evidence ! 
of the facts stated therein ; but as the jurisdictional question was | 


the principal question at issue, and as the jury was required to find 
specially thereon, the charge may be regarded as having reference 
tothe question of jurisdiction. And if upon that question it was 
correct, no injury was done the to defendant. 


Without that provision of the constitution of the United States 
which declares that “full faith and credit shall be given in each 
state to the public acts, records, and judicial proceedings of every 
other state,” and the act of congress passed to carry it into effect, 
it is clear that the record in question would not be conclusive as 
to the facts necessary to give the justices of Monmouth county ju- 
risdiction, whatever might be its effect in New Jersey. In any 
other state it would be regarded like any foreign judgment; and 
as to a foreign judgment it is perfectly well settled that the enquiry 
is always open, whether the court by which it was rendered had 
jurisdiction of the person or the thing. ‘Upon principle,” says 
Chief Justice MARSHALL, “‘it would seem that the operation of 


| declares, ‘‘ and the acts, records, and judicial proceedings, authen- 
| ticated as aforesaid, shall have such faith and credit given to them, 
in every court in the United States, as they have by law or usage 

| in the courts of the state from whence the said records are or shall 
| be taken.”” It has been supposed that this act, in connection with 
| the constitutional provision which it was intended to carry out, 
| had the effect of rendering the judgments of each state equiv- 
| alent to domestic judgments in every other state, or at least of giv- 
ing to them in every other state the same effect, in all respects, 
| which they have in the state where they were rendered. And the 
| language of this courtin Mills v. Durvee, 7 Cranch, 484, seemed 
| to give countenance to this idea. The court in that case held that 
| the act gave to the judgments of each state the same conclusive 
| effect, as records, in all the states, as they had at home; and that 
| ni7 debe¢ could not be pleaded to an action brought thereon in an- 
| other state. This decision has never been departed from in rela- 
| tion to the general effect of such judgments where the questions 
| raised were not questions of jurisdiction. But where the 
| jurisdiction of the court which rendered the judgment has 
| been assailed, quite a different view has prevailed. Justice 
| Story, who pronounced the judgment in Mills v. Duryee, 
in his Commentary on the Constitution, after stating the gen- 
| eral doctrine established by that case with regard to the con- 
'clusive effect of judgments of one state in every other state, 
| adds: ‘* But this does not prevent an enquiry into the jurisdiction 
| of the court in which the original judgment was given, to pro- 
| nounce it; or the right of the state itself to exercise authority over 
| the person or the subject-matter. The constitution did not mean 
to confer [upon the states] a new power or jurisdiction ; but sim- 
ply to regulate the effect of the acknowledged jurisdiction over 
persons and things within their territory." Com. on Const. 31313. 
In the Commentary on the Conflict of Laws, 2 609, substantially 
the same remarks are repeated, with this addition: “It’’ (the 
constitution) ‘‘ did not make the judgments of other states domes- 
tic judgments to all intents and purposes; but only gave a gen- 
eral validity, faith and credit, to them, as evidence. No execu- 
| tion can issue upon such judgments without a new suit in the tri- 
bunals of other states. And they enjoy not the right of priority 
or lien which they have in the state where they ware pronounced, 
but that only which the 4x fori gives to them by its own laws in their 
character of foreign judgments.’’ Many cases in the state courts 
are referred to by Justice Story in support of this view. Chan- 
cellor KENT expresses the same doctrine in nearly the same words, 
in a note tohis Commentaries, vol. 1, p. 281. ‘‘ The doctrine in 
Mills v. Duryee,”’ says he, ‘is to be taken with the qualification 
that in all instances the jurisdiction of the court rendering the judg- 
ment may be enquired into, and the plea of #z/ dedet will allow 
| the defendant to show that the court had no jurisdiction over his 
| person. It is only when the jurisdiction of the court in another 








every judgment must depend on the power of the court to render | State is not impeached, either as to the sabject-matter or the per- 
that judgment; or, in other words, on its jurisdiction over the sub- | son, that the record of the judgment is entitled to full faith and » 
ject-matter which it has determined. In some cases that jurisdic- | credit. The court must have had jurisdiction not only of the cause, 
tion unquestionably depends as well on the state of the thing as | but of the farties, and in that case the judgment is final and con- 
on the constitution of the court. If, by any means whatever, a | Clusive. The learned commentator adds, however, this qualify- 
prize court should be induced to condemn, as prize of war, a vessel | ing remark: “A special plea in bar of a suit on a judgment in 
which was never captured, it could not be contended that this con- | another state, to be valid, must deny, by positive averments, ev-” 
demnation operated a change of property. Upon principle, then, | €TY fact which would go to show that the court in another state had ° 
it would seem that, to a certain extent, the capacity of the court | jurisdiction of the person or of the subject-matter.” See, also, 
to act upon the thing condemned, arising from its being within, or | 2 Kent's Com, 95, note, and cases cited. 
without, its jurisdiction, as well as the constitution of the court,| In the case of Hampton v. McConnel, 3 Wheat. 234, this court 
may be considered by that tribunal which is to decide on the effect | reiterated the doctrine of Mills v. Duryee, that “the judgment of 
of the sentence.” Rose v. Himely, 4 Cranch, 269 To the same | a state court should have the same credit, validity, and effect in 
effect see Story on the Constitution, chap. xxix.; 1 Greenleaf on | every other court of the United States which it had in the state 
Evidence, 2 540. | courts where it was pronounced; and that whatever pleas would be 
The act of congress above referred te, which was passed 26th | good to a suit therein in such state, and none others, could be 
of May, 1790 (1 Stat. 122), after providing for the mode of au- | pleaded in any court in the United States.” But in the subsequent 
thenticating the said records and judicial proceedings of the states, | case of M’Elmoyle v. Cohen, 13 Peters, 312, the court explained 
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that neither in Mills v. Duryee, nor in Hampton v. McConnell, | In the subsequent case of Webster v. Reid, 11 How. 437, the 
was it intended to exclude pleas of avoidance and satisfaction, plaintiff claimed, by virtue of a sale made under judgments in be- 
such as payment, statute of limitations, etc., or pleas denying | half of one Johnston and one Brigham against ‘‘ The Owners of 
the jurisdiction of the court in which the judgment was given ; Half-Breed Lands lying in Lee County,” Iowa territory, in pursu- 
and quoted with approbation the remark of Judge Story, that | ance of a law of the territory. The defendant offered to prove 
“the constitution did not mean to confera new power of jurisdic- | that no service had ever been made upon any person in the suits » 
tion, but simply to regulate the effect of the acknowledged juris- | in which the judgments were rendered, and no notice by publica- 
niction over persons and things within the state.” | tion as required by the act. This court held that, as there was no 
The case of Landes v. Brant, 10 How. 348, has been quoted to | service of process, the judgments were nuillities. Perhaps it ap- 
show that a judgment cannot be attacked in a collateral proceed- | peared on the face of the judgments in that case that no service 
ing. There a judgment relied on by the defendant was rendered | was made ; but the court held that the defendant was entitled to 
in the territory of Louisiana in 1808, and the objection to it was | prove that no notice was given, and that none was published. 
that no return appeared upon the summons, and the defendant| In Harris v. Hardeman ef a/., 14 How. 334, which was a writ of 
was proved to have been absent in Mexico at the time; but the | error to a judgment held void by the court for want of service of 
judgment commenced in the usual form, ‘“‘ And now atthis day | process on the defendant, the subject ngw under consideration was 
come the parties aforesaid by their attorneys,” etc. The court | gone over by Mr. Justice DANIEL at sore length, and several cases 
pertinently remarked that the defendant may have left behind | in the state courts were cited and approved which held that a judg- 
counsel to defend suits brought against him in his absence, but that | | ment may be attacked in a collateral proceeding by showing that 
if the recital was false, and the judgment voidable for want of no | the court had no jurisdiction of the person, or, in proceedings 77 
tice, it should have been set aside by audifa guere/a or motion in the | vem, no jurisdiction of the thing. Amongst other cases quoted 
usual way, and could not be impeached collaterally. p. 371. Here | were those of Borden v. Fitch, 15 Johns. Rep. 141, and Starbuck 
it is evident the proof failed to show want of jurisdiction. The | v. Murray, 5 Wendell, 156; and from the latter the following re- 
party assailing the judgment should have shown that the counsel | marks were quoted with apparent approval: “ But it is contended 
who appeared were not employed by the defendant, according to | that if other matter may be pleaded by the defendant he is estop- 
the doctrine held in the cases of Shumway v. Stillman, 6 Wend. | ped from asserting anything against the allegation contained in the 
453; Aldrich v. Kinney, 4 Conn. 380, and Price v. Ward, 1 | record. It imparts perfect verity, it is said, and the parties to it 
Dutch, 225. The remark of the court that the judgment could not | cannot be heard to impeach it. It appears to me that this propo- 
be attacked in a collateral proceeding was unnecessary to the | sition assumes the very fact to be established which is the only 
decision, and was in effect overruled by the subsequent cases of | question in issue. For what purpose does the defendant question 
D’Arcy v. Ketchum, and Webster v. Reid. D'Arcy v. Ketchum, the jurisdiction of the court? Solely to show that its proceedings 
11 How. 165, was an action in the Circuit Court of the United and judgment are void, and, therefore, the supposed record is, in 
States for Louisiana, brought on a judgment rendered in New truth, no record. * * The plaintiffs, in effect, declare to the de- 
York, under a local statute, against two defendants, only one of | fendant, The paper declared on is a record, because it says you 
whom was served with process, the other being a resident of | appeared, and you appeared because the paper is arecord. This 
Louisiana. In that case it was held by this court that the judg- | is reasoning in a circle.” 
ment was void as to the defendant not served, and that the law of | The subject is adverted to in several subsequent cases in this 
New York could not make it valid outside of that state ; that the court, and generally, if not universally, in terms implying acqui- 
constitutional provision and act of congress giving full faith, credit | escence in the doctrine stated in D'Arcy v. Ketchum. 
and effect to the judgments of each state in every other statedo | Thus, in Christmas v. Russell, 5 Wall. 290, where the court de- 
not refer to judgments rendered by a court having no jurisdiction cided that fraud in obtaining a judgment in another state is a good 
of the parties ; that the mischief intended to be remedied was not | ground of defence to an action on the judgment, it was distinctly 
only the inconvenience of re-trying a cause which had once been | | stated in the opinion that such judgments are open to enquiry as 
fairly tried by a competent tribunal, but also the uncertainty and | to the jurisdiction of the court and notice to the defendant. p. 
confusion that prevailed in England and this country as to the | | 305. And in a number of cases, in which was questioned the ju- 
credit and effect which should be given to foreign judgments, some | | risdiction of a court, whether of the same or another state, over 
courts holding that they should be conclusive of the matters ad- the general subject matter in which the particular case adjudicated 
judged, and others that they should be regarded as only frima | was embraced, this court has maintained the same general lan- 
facie binding. But this uncertainty and confusion related only to | | guage. Thus, in Elliott e¢ a/. v. Piersol ef a/., 1 Pet. 328, 340, it 
valid judgments ; that is, to judgments rendered in a cause in which | was held that the Circuit Court of the United States for the Dis- 
the court had jurisdiction of the parties and cause, or (as might | trict of Kentucky might question the jurisdiction of a county court 
have been added) in proceedings in rem, where the court had ju- of that state to order a certificate of acknowledgment to be cor- 
risdiction of the ves. No effect was ever given by any courtto a_ rected, and for want of such jurisdiction to regard the order as 
judgment rendered by a tribunal which had not such jurisdiction. | void. Justice TRIMBLE, delivering the opinion of this court in that 
“The international law, as it existed among the states in 1790,” | | case, said: ‘* Where a court has jurisdiction it has a right to de- 
say the court, ‘‘ was that a judgment rendered in one state, as- | cide every question which occurs in the cause, and whether its de- 
suming to bind the person of a citizen of another, was void within | cision be correct or otherwise, its judgment, until rev versed, is re- 
the foreign state when the defendant had not been served with | garded as binding in every other court. But, if it act without au- 
process, or voluntarily made defence, because neither the legislative | thority, its judgments and orders are regarded as nullities. They 











jurisdiction, nor that of courts of justice, had binding force. Sub- 
ject to this established principle congress also legislated, and the 
question is whether it was intended to overthrow this principle 
and to declare a new rule which would bind the citizens of one 
state to the laws of another. There was no evil in this part of the 
existing law, and no remedy called for, and in our opinion con- 
gress did not intend to overthrow the old rule by the enactment that 
such faith and credit should be given to records of judgments as 
they had in the states where made. p. 176. 


are not voidable, but simply void.” 

The same views are repeated in The United States v. Aredondo, 
6 Pet. 691 ; Voorhees v. Bank U.S., 10 Pet. 475; Wilcox v. Jack- 
son, 13 Pet. 511; Shriver’s Lessee v. Lynn, 2 How. 59, 60; Hick- 
ey’s Lessee v. Stewart, 3 How. 762; and Williamson v. Berry, 8 
| How. 540. In the last case the authorities are reviewed, and the 
court say: ‘‘ The jurisdiction of any court exercising authority 
over a subject may be enquired into in every other court when the 
proceedings in the former are relied upon and brought before the 
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latter by a party claiming the benefit of such proceedings ;"’ and 


“the rule prevails whether the decree or judgment has been given in 
a court of admiralty, chancery, ecclesiastical court, or court of 
common law, or whether the point ruled has arisen under the laws 
of nations, the practice in chancery, or the municipal laws of 
states.” 


But it must be admitted that no decision has ever been made on 
the precise point involved in the case before us, in which evidence 
was admitted to contradict the record as to jurisdictional facts as- 
serted therein, and especially as to facts stated to have been passed 
upon by the court. 

But if it is once conceded that the validity of a judgment may 
be attacked collaterally by evidence showing that the court had no 
jurisdiction, it is not perceived how any allegation contained in 
the record itself, however strongly made, can affect the right so to 
question it. The very object of the evidence is to invalidate the 
paper as arecord. If that can be successfully done, no statements 
contained therein have any force. If any such statements could 
be used to prevent enquiry, a slight form of words might always 
be adopted so as to effectually nullify the right of such enquiry. 
Recitals of this kind must be regarded like asseverations of good 
faith in a deed, which avail nothing if the instrument is shown to 
be fraudulent. The records of the domestic tribunals of England 
and some of the states, it is true, are held to impart absolute ver- 
ity as weli in relation to jurisdictional as to other facts, in all col- 
lateral proceedings. Public policy and the dignity of the courts 
are supposed to require that no averment shall be admitted to con- 
tradict the record. But, as we have seen, that rule has no extra- 
territorial force. 

It may be observed that no courts have more decidedly affirmed 
the doctrine that want of jurisdiction may be shown by proof to 
invalidate the judgments of the courts of other states than have 
the courts of New Jersey. The subject was examined and the 
doctrine affirmed, after a careful review of the cases, in the case of 
Moulin v. Insurance Co., 4 Zabriski, 222; and again in the same 
case in 1 Dutcher, 57, and in Price v. Ward, ib., 225 ; and as lately 
as November, 1870, in the case of Mackay e¢ a/. v. Gordon ef 
al., 34 New Jersey Rep. 286. The judgment of Chief Justice 
BEASLEY in the last case is an able exposition of the law. It was 


a case similar to that of D'Arcy v. Ketchum, in 11th Howard, be- 
ing a judgment réndered in New York, under the statutes of that | 


state before referred to, against two persons, one of whom was not 
served with process. ‘‘ Every independent government,” says the 
chief justice, ‘‘is at liberty to prescribe its own methods of judi- 
cial process, and to declare by what forms parties shall be brought 
before its tribunals. But, in the exercise of this power, no gov- 
ernment, if it desires extra-territorial recognition of its acts, can 
violate those rights which are universally esteemed fundamental 


and essential to society. Thus a judgment by the court of a state | 


against a citizen of such state in his absence, and without any no- 
tice, express or implied, would, it is presumed, be regarded in ev- 
ery external jurisdiction as absolutely void and unenforceable. Such 
would certainly be the case if such judgment was so rendered 
against the citizen of a foreign state.” 

On the whole, we think it clear that the jurisdiction of the court 
by which a judgment is rendered in any state, may be questioned 
in a collateral proceeding in another state, notwithstanding the 
provision of the IVth article of the constitution and the law of 
1790, and notwithstanding the averments contained in the record of 
the judgment itself. 

This is decisive of the case ; for, according to the findings of the 
jury, the justices of Monmouth county could not have had any ju- 
risdiction to condemn the sloop in question, It is true she was 
seized in the waters of New Jersey, but the express finding is that 
the seizure was not made within the limits of the county of Mon- 
mouth, and that no clams were raked within the county on that 
day. The authority to make the seizure and to entertain cogni- 
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zance thereof is given by the gth section of the act, as follows : 

‘It shall be the duty of all sheriffs and constables, and may be 
lawful for any other person or persons, to seize and secure any 
such canoe, flat, scow, boat, or other vessel as aforesaid, and im- 
mediately thereupon give information thereof to /wo justices of the 
peace of the county where such seizure shall have been made, who 
are hereby empowered and required to meet at such time and place 
as they shall appoint for the trial thereof, and hear and determine 
the same; and in case the same shall be condemned, it shall be 
sold by the order of and under the direction of the said justices, 
who, after deducting all legal costs and charges, shall pay one half 
of the proceeds of said sale to the collector of the county in which 
such offence shall have been committed, and the other half to the 
person who shall have seized and prosecuted the same.” 

From this it appears that the seizure must be made in a county, 
and that the case can only be heard by justices of the county where 
it is made—“two justices of the peace of the county where such 
seizure shall have been made.” The seizure in this case, as speci- 
aliy found by the jury, was not made in Monmouth county, but the 
justices who tried the case were justices of that county. Conse- 
quently the justices had no jurisdiction, and the record had no 
validity. . 

It is argued that the seizure was continuous in its character, and 
became a seizure in Monmouth county when the sloop was carried 
into that county. This position is untenable. Suppose the seiz- 


/ ure had been made in Cumberland county, in Delaware bay, could 


the sloop have been carried around to Monmouth county and there 
condemned on the ground that the seizure was continuous and be- 
came finally a seizure in Monmouth county? This would hardly 
be contended. But it is said that the seizure was made within the 
state, off the county of Monmouth, and not within the limits of 
any county ; and, hence, that Monmouth county was the first 
county in which the seizure took place. If this had been true (as 
it undoubtedly was), and the jury had so found, still it would not 
have helped the case. The major proposition is not correct. A 
seizure is a single act, and not a continuous fact. Possession, 
which follows seizure, is continuous, It is the seizure which must 
be made within the county where the vessel is to be proceeded 
against and condemned. The case may have a casus omissus in 
the law; it is certainly not included in it. 

As this disposes of all the errors that have been assigned, the 
judgment must be affirmed, 

JUDGMENT AFFIRMED. 

Nore.—In Knowles v. Logansport Gaslight Co., determined by the same 
court at the same term, the following points were ruled : 

1. A return to a summons by the sheriff that he has served the defendant 
personally therewith is sufficient, without stating that the service was made in 
his county. This will be presumed. 

2. But, in an action on a judgment rendered in an other state, the defend- 
ant, notwithstanding the record shows a return of the sheriff that he was 
personally served with process, may show the contrary, namely, that he was 
not served, and that the court never acquired jurisdiction of his person. The 
previous decision in Thompson v. Whitman affirmed and applied. 

Mr. Justice BRADLEY delivered the opinion of the court, as follows: 

This was an action on a judgment recovered by the defendant in error 
against the plaintiff in error and one Harvey, in the Circuit Court for Cass 
country, in the state of Indiana. The defence was that that court did not 
have jurisdiction of the person of the defendant. The record produced on 
the trial was somewhat anomalous. Three defendants were sued in the Cass 
county court—Bain, Knowles and Harvey—none of whom resided in Indi- 
ana. Bain was served with process in New York, and after a long struggle to 
get the proceedings dismissed as to himself, removed the cause into the Cir- 
cuit Court of the United States under the act of 1866, and obtained a judg- 
ment in his favor. The cause was then remanded to the Cass county court, 
and judgment by default was rendered against Knowles and Harvey. In 
some respects the proceedings seem to have been conducted as a suit on at- 
tachment, the property of the defendants (who resided in Minnesota) being 
attached, and other creditors being allowed to come in to participate in the 
proceeds. Nevertheless the records of the proceedings contained, amongst 
other things, the copy of a summons in the case, issued to the sheriff of 
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Cass county, against all of the defendants, and a return thereto in the follow- 
ing words: “I do hereby certify that I served the within writ on the 14th day 


of September, 1865, upon Alfred H. Knowles and Thomas Harvey, person- 
ally, by reading the same to them. And I further certify that John M. Bain 
cannot be found in my bailiwick.'" The return was signed by the sheriff's 
deputy. This is all that appeared in the record on the subject of service of 
process on Knowles and Harvey, or in reference to their appearance or non- 
appearanee totheaction. The defendant on the trial of the present action, con- 
tended that the return of the sheriff was insufficient to charge him personally 
in the former action, inasmuch as it did not show that service had been made 
in the proper county, or where it was made; and, being overruled on 
this point, he offered to prove by himself and Harvey that neither of them 
had in fact been served with process, and that the return was false. This 
evidence was excluded on the ground that the record could not be contra- 
dicted a in collateral proceeding. She case is brought here on a bill of ex- 
ceptions. 

Upon the first point, that the return was insufficient, the plaintiff in error 
relies on a decision of Mr. Justice NELSON, at the circuit, in the case o 


Allen v. Blunt, 1 Blatchf. C. C. R. 480, in which it is supposed to have been | 


held that a return of service by the United States marshal, without showing 
that the service was made in his district, was insufficient to give the court juris- 
diction of the person. What Justice NELSON held in that case was this: 
that inasmuch as the 11th section of the judiciary act declares that “ no suit 
shall be brought before either of said courts against an inhabitant of the 
United States, by any original process in other district than that whereof he is 
an inhabitant, or in which he shall be found at the time of serving the writ ;”’ 
therefore, the jurisdiction of said courts depends on service or inhabitancy in the 
district, one of which should appear of record; and inasmuch as the record 
of that case contained no allegation on the subject, and the jurisdiction of the 
court depended entirely on the marshal’s return to the process, the return 
was insufficient to give it. This authority, therefor, is not in point. The case 


was in the United States court, and depended upon the peculiar phraseology | 


of the act of Congress referred to therein; whereas the case in Cass county, 


now under consideration, was in a state court; and it is familiar law thai a | 
court of general jurisdiction will be presumed to have had jurisdiction of the | 


cause and the parties until the contrary appears. In our judgment, therefore, 
the return on its face shows no ground of error. It will be presumed that 
the service was made in the proper county. 

But the defendant also offered to prove by himself and Harvey that neither 
of them had ever in fact been served with process, and that, in consequence 


-the court had never, as to them, acquired jurisdiction of the person. 


As this subject has been fully considered by us in the case of Thompson v. 
“Whitman, just decided, it is unnecessary to go over the subject again. In 
our opinion the defendant had a right to show by proof that he had never 
been served with process, and that the circuit court of Cass county never ac- 
quired jurisdiction of his person. As this was refused him on the ground 
that the evidence was inadmissible, the judgment must be reversed. We do 
not mean to say that personal service is in all cases necessary to enable a 
court to acquire jurisdiction of the person. Where the defendant resides in 
ithe state in which the proceedings are had, service at his residence, and per- 
haps other modes of constructive service, may be authorized by the laws of 
the state. But in the case of non-residents, like that under consideration, 
personal service cannot be dispensed with unless the defendant voluntarily 
appears. 

Jugdment must be reversed, and a venire de novo awarded. 





Removal of Causes from State to Federal Court 
—Power of a Federal Court Pending a Deter- 
mination of the Question of Jurisdiction to Pro- 
tect the Rights of the Parties. 


GEORGE B. WARREN, COMPLAINANT, v. STEWART 
IVES e¢ al, DEFENDNATS. 


Circuit Court of the United States, Western District of Michi- 
gan, March 21, 1874. 


Before Hon, SoLomon L. Witney, District Judge. 


1, Removal of Suits from State to Federal Court—Power of Federal Court 
‘to Protect the Rights of the Parties pending a Determination of the Ques- 
tion of Juris dicti Inj ion.—When a cause has been removed from a state 
court to a federal court, and the jurisdiction of the federal court is objected to, the fed- 
eral court has power, pending the determination of the question of jurisdiction, to pro- 
tect the rights of the parties ; and where land is the subject of the controversy, it will, 
0M a proper showing, award an injunction to restrain waste. 
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In equity ; motion for injunction. 


Norris, Blair & Kingsley, of Grand Rapids, solicitors for com- 
plainant; Eggiléston & Kleinhaus, of Grand Rapids, solicitors for 
| defendants. 
WsTHeYy, J.—In 1872 Stewart Ives commenced suit by bill in 
| equity in the state court of Mecosta county, against George B. 
| Warren and others, claiming to be the owner of a tract of some 
| four thousand acres of land, by title derived from Chauncy P. 
Ives, and alleging that said Chauncy P. Ives, prior to the convey- 
ance to Stewart Ives, had, by deed, absolute on its face, of date 
July 15th, 1859, conveyed same land to George B. Warren and 
Frederick B, Leonard, to secure indebtedness from the grantor to 
the grantees. The bill claims such prior conveyance to be but a 
mortgage, prays for an accounting, offers to pay any balance 
found due to Warren and Leonard, and asks that the deed to them 
| be decreed to be cancelled. 
| Warren and the other defendants, being citizens of New York, 
| petitioned to have the cause removed to this court, which was op- 
posed, but the state court held the petition to be sufficient and or- 
dered the removal. In May, 1873, the papers were presented and 
| allowed to be filed in this court. This was followed by a motion 
| of Ives to remand for non-compliance with the act of congress 
providing for the removal of causes from the state to the national 
| courts. After hearing that motion, my impression was that the 
| cause ought to be remanded, but the question raised was new and 
| the case an important one. I therefore reserved the motion for 
| hearing before the circuit judge, and ordered it placed on the re- 
| served list. Owing to Judge Emmons’ continued absence the mo- 





| tion has not been heard. 

On the 25th February last, the cause and parties being thus sit- 
| uated, Mr. Warren, by leave, filed his cross-bill in this court against 
Stewart Ives and others, in which he sets up his title in fee to the 
| land in question ; claims the conveyance of July 15th, 1859, from 

| Chauncy P. Ives to Warren and Leonard, was not only absolute in 
| form, but made, executed and delivered as such, and not for the 

| purpose of securing indebtedness. Statements are made in the 

| bill for the purpose of showing the absolute character of the deed, 

| and of the intention of the parties to it. The lands are shown to 
| be principally valuable for their standing pine timber, and defend- 

| ants, or some of them, have, during the winter 1873-4, cut and re- 
| moved a large quantity of the timber, and were, when the bill was 
| filed, still at work cutting and removing the timber. Complain- 
| ant prays that his title be confirmed, and that defendants be re- 
| strained from committing waste, and from sawing, selling or using 
| the saw-logs already removed, etc. A provisional injunction was 
| issued, and an order granted on defendants to show cause. They 

| have answered, and filed affidavits against the injunction. The 
showing is conclusive on the question of waste, and if the court 
has power to protect the lands from depredation, pending a settle- 
| ment of the question of title, it should be exercised. 


| Jurisdictional questions are urged by defendants’ counsel, and 
| these I proceed first to dispose of. It is claimed that the bill filed 
by Warren is a cross-bill, and as such cannot be sustained, for the 
| reason that there has been no removal of the cause of Ives against 
| Warren and others from the state court. Again, that as an orig- 
' inal suit, this court has no jurisdiction of complainant's bill, inas- 
much as it covers the same subject-matter and is between the same 
parties in interest as the suit brought by Ives in the state court. 
| When the bill of complaint of Warren was present:d t» me for 
| leave to file, and for an order for a provisional injunction against 
waste, I understood it to be framed with a double aspect, zsking 
that the bill stand as a cross-bill if the motion to remand was de- 
nied, or as an orig##al bill in case that motion should prevail. By 


| reference to page 26 xf the printed bill it will be seen th.t uch 


| must have been the original intention of the pleader, bu. 1's lan- 
guage very singularly asks that the bill may stand as a cr)ss-bill 
in either event. Thus framed, the clause wants appropriateness 
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and proper Ghana: After what complainant's counsel has said 
at the argument, that the bill was designed to be in the alterna- 
tive, I shall so regard the case, and permit an amendment at once 
and without terms. 

Touching the status of the suit brought by Mr. Ives in the state 
court, and sought to be removed to this by Warren and others, it 
is urged that inasmuch as I intimated the petition to be defective, 
on the argument of the motion to remand, any exercise of juris- 
diction now by the court over that case would be inconsistent with 
such expressed views, and Jvima facie unauthorized. This objec- 
tion assumes the bill filed by Warren to be a cross-bill and nothing 
more, whereas it was, as already explained, presented and allowed 
to be filed either as a cross-bill or as an original bill, depending 
upon the disposition which should ultimately be made by Judge 
Emmons of the motion to remand. As I shall show when the sec- 
ond objection is discussed, jurisdiction attaches to Mr. Warren’s 
bill as an original bill if the suit by Ives is dismissed to the state 
court. But I entertain the view that, as a cross-bill, the court 
would be justified in asserting jurisdiction. The question is new, 
for I find no authorities to govern me; but prima facie, the suit of Mr. 
Ives has been removed from the Mecosta Circuit Court and is pend- 
ing here. That court ordered the cause removed, and it was so 
far consummated that the papers were taken from that into this 
court, and are here filed and the case docketed. The state tribu- 
nal, by an order of removal granted after a hearing, judicially de- 
clared itself without further jurisdiction, and would not now prob- 
ably assert further jurisdiction. The case is one clearly within the 
act of congre:s providing for the removal, and defendants in that 
suit have attempted, and, as they claim, successfully, to comply 
with the statute. This court has so far entertained the cause as to 
hear a motion to remand, after allowing the papers to be filed, and 
without deciding the motion, has allowed a provisional injunction 
to protect rights for the time being. The simple fact that the ju- 
risdiction of this court is challenged does not raise a prima facie 
case against it, nor do I quite appreciate why a previous intima- 
tioh against retaining the cause, but which intimation is not a de- 
cision, should have the effect claimed of preventing the court from 
giving such incidental protection as the rights of the parties require, 
while the jurisdictional question is pending and undetermined. For 
the present the controversy is pending here frima facie,and while 
courts are careful not to exercise a doubtful jurisdiction, they will 
not, while parties are before them under a claim of right, refuse to 
protect the interests of the parties in an emergency like the pres 
ent one, from the fact that jurisdiction is questioned or even 
doubtful. 

But, as I have already said, the bill by complainant Warren is 
not to be regarded merely as a cross-bill for the purposes of this 
motion. Whether it will stand here as a cross or as an original 
bill depends upon the future disposition of the motion to remand. 
It is claimed, however, that by the well-recognized rule of comity, 
this court will notentertain a suit where it appears the same parties 
in interest are litigating the same subject-matter in a state court. 
The proposition is fully conceded, and if we are to regard this bill as 
an original and not as a cross-bill, then the rule of comity insisted 
upon fails to defeat jurisdiction, for the reason that it appears that 
the question of an injunction to restrain waste is not involved in 
the suit by Ives against Warren and Leonard, and although the 
title to the land is in controversy in that suit, this court may prop- 

erly entertain a suit between the same parties having for its object 
the prevention of waste pending the litigation in the state tribu- 
nal. Citizenship of the parties and the amount in controversy, as 
well as the subject-matter, injunction, gives to complainant the 
right to invoke the jurisdiction and power of this court to protect 
his rights in the land, and so far as those rights are not involved 
in the other suit, this court has no right to refuse what the act of 
congress imposes as a duty. 
It is true this bill is framed to meet an emergency, and, there- 





fore, is not more than an injunction-bill, inasmuch as it asks other 
relief thzn an injunction. The undetermined question on the 
motion t o remand the Ives suit induced and justified framing the 
bill in this present aspect. : 

Should the Ives suit be remanded, it would be competent for 
complainant to so amend the prayer of his bill as to render it sim- 
ply an injunction-bill, and under the circumstances attending the 
case, the court would so admivister the rules of practice as to ac- 
complish the end and purpose of jurisdiction instead of defeating 
them. It is one of the distinguishing features of equity that it 
adapts itself to the circumstances and rights of parties, when once 
its jurisdiction attaches, so that if it cannot give the precise rem- 
edy asked, it will grant such as the very right of the matter de- 
mands under the general prayer for other relief. Upon the whole 
I am not in doubt as to jurisdiction, 

Authorities were cited and discussion had touching the abolute or 
conditional character of the deed of July 15th, 1859, by Chauncy 
P. Ives to Warren and Leonard ; it is enough to dispose of that ques- 
tion for the present, that the showing here leaves that consequence 
in doubt. ‘Who owns the land?” is the principal and vital ques- 
tion at issue, and when the evidence shall be before the court, it 
can be more intelligently determined. Thus far the showing on 
both sides is necessarily incomplete, and, as it is ex Jarte, is un- 
satisfactory for the purpose of passing on the absolute or condi- 
tional character of such deed. This belongs to the final hearing, 
and should await that stage of the cause. Meanwhile neither 
party ought to be suffered to remove the timber, which is the chief 
| value of the land. So far I feel constrained to go under the show- 
ing. But Mr. ives having been suffered to remove timber during 
the winter of 1873-4, and having a steam-mill to be stocked from 
the logs got in part from the lands in question, to enjoin him 
from sawing and disposing of this lumber, would work great, if 
not irreparable injury to him. I am not disposed to do that which 
will break up his business, under all the facts and circumstances of 
the case. Mr. Warren is not without remedy at law for the value 
of the timber cut, or by replevin for the logs, if he is owner. If 
the deed is but a mortgage, then the land and remaining timber, 
worth not less than one hundred and twenty thousand dollars, are 
ample security for his debt. 

The injunction will be modified to prevent cutting the timber, 
and continued. 

6 halite 2 AWARDED, 
Power of Married Women to Borrow Money in 
Mississippi. 


VISER v. SCRUGGS. 
Supreme Court of Mississippi, April Term, 1874. 


1. Contracts of Married Women—Mississippi Statute.—The statute respect- 
ing the separate estate of married women, and their power over it, is enabling, and con- 
fers a /ega/ capacity to make the class of contracts therein mentioned. 

2. Power of Feme Covert to Borrow Money.—A /eme cov- 
ert has not the general power to borrow money, although it is specified in the note 
(signed by herself and husband) to be for one of the purposes for which she may make 
a valid contract. 








3- If, however, it is shown that the money was actually 

used for ouch purpose, her promise to repay would be binding. The actual use to which 
the money was put makes the liability. 
4- Liability of Husband.—A note given for money loaned the wife, 
signed by husband and wife, may not be binding on wife, but it is nevertheless good 
against the husband. In such case a deed in trust on wife’s property encumbers the 
income. 


Opinion of the court by Mr. Justice SIMRALL. 

It is not now controverted that the statutes respecting a mar- 
ried woman’s separate estate, and her power of disposing of and 
binding it and herself by contracts, are enabling, in derogation of 
the rights of the husband as at common law, and confer upon her 
Zegal capacity which she did not before have. In determining, 
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therefore, her responsibility for a debt, it must be ascertained | would follow, then, that the decree of the chancery court is right 
what was the subject-matter and consideration. Ifitcomes within | unless Mrs. Scruggs is responsible upon some other view of the 


the statute, and is of the class of those for which she could bind 
her separate estate, then it is a ga/demand, enforceable in a 
court of law. The statutes, so far as they go, relieve from disa- 
bility and confer legal capacity. 

Considering the note and deed of trust in this case as the prom- 
ise and security therefor, given by the wife for a loan of money 
by Viser to her, two enquiries arise. First, has she capacity to 
borrow money at all ? and, secondly, how is the question affected 
if borrowed for any of the purposes set forth in the statute? The 
purpose and consideration stand out prominently as the test and 
criterion of the validity. It does not at all advance the argument 
whether the contract is by promissory note, bond, or verbal. If 
a married woman can incur the debt at all, she may make a me- 
morial of it in any form and dignity of writing. 

Manifestly a married woman has no power to bind her estate for 
borrowed money, for that is not one of the obligations which 
she may incur within either the 24th or 25th sections of the stat- 
utes of 1857. Code, p. 336. She may contract for ‘‘ family sup- 
plies or necessaries, wearing apparel for herself and children, or 
for their education.” * * * (Last clause of % 25.) If she is 
under an obligation already to pay such a debt, she might, in or- 
der to discharge it, borrow money, and so apply it. The lender 
of the money in such case would be substituted to the merit of the 
debt of the original creditor. The transaction would not impose 
an additional burden on her property. Theeffect would be merely 
to shift a meritorious debt from one person to another. It might 
be very beneficial to her, by avoiding the expense and vexation 
of a suit, and procuring a postponement until her resources would 
be available. She might borrow money to defray domestic and 
family expenses, and apply it from time to time as exigencies re- 
quired. The debt in this instance would be to the lender, instead 
of to the person who furnished the necessaries. 


The general proposition remains true that the wife cannot bor- 
row money. It that were all that was shown, no liability would be 
imposed upon her estate. But if the money was actually used to 
pay debts already existing for the domestic purposes named in the 
statute, or if borrowed so that the ready money might be paid for 
such expenses, and was not paid, it would be within the equity 
and policy of the statute to hold her estate bound to the lender. 
The merit and validity of such contract depend exclusively on 
the fact that the money in the first case actually extinguished a 
charge upon her estate, and in the second, that it was used to de- 
fray the expenses of the family. It is the use, and that only, to 
which the money is put, that makes the debt meritorious. This 
question arose in Brown and Wife v. Thomas E. Helm (MS. opin- 
ion). It was conceded that the /eme covert did not, under the stat- 
ute, have the power to borrow money. ‘‘ But,’’ said the court, “ if the 
money was used in making purchases or discharging obligations 
which were within her power to make or incur, and the separate 
estate shall have received the benefit of it, she would be liable; 
but she should not be liable for any more of such money than was 
used by her asaforesaid.’’ The principle is, that whilst a married 
woman cannot hind her estate for money loaned, nevertheless, if the 
lender can show that it was really applied to discharge a debt for 
which her estate was already bound, or to make purchases for 
the objects enumerated in the statute, then the lender may re- 
cover. 

In making the loan, Viser took the risk that Mrs. Scruggs would 
devote the money to the purposes recited in the note—*‘ purchas- 

ng family supplies and necessaries, wearing apparel for herself 
and children.” If the money was not appropriated to exonerate 
her estate from valid debts, or to improve per property, or for the 
objects named in the note, or other objects for which she would 
incur liability, there is none resting upon her or her estate. The 
appellant, Viser, has failed to show. such use of the money. It 








a 


case. 

It has been strenuously pressed in argument that Mrs. Scruggs 
is bound by the recitals in the note and deed in trust, and that 
they operate by way of estoppel. Mrs. Scruggs could no more 
borrow money for the purposes named than for any other. The 
circumstance that charges her estate is not the intent or use to 
which the loan was to be put, but how was it used? Was it em- 
ployed to relieve her estate from debt, or for any of the objects 
named in the statute? If not, the estate is not chargable. It is 
not a question of good faith, but a capacity to make a particular 
contract. Viser occupies no better position than if he had made 
the loan without a specification of the purposes. Suppose Mrs. 
Scruggs had given a warrant that she would apply the money as 


| recited in the note, could a suit be maintained upon it? That 


would not be pretended. The recital of the objects for which the 
money was procured gives no validity to the promise. If there 
had been a verbal statement of the reasons for borrowing, and 
the note had omitted the recitals, containing simply the promise 
to pay, it would have been this transaction in legal effect. The 
right of recovery depends on the fact of how the money was 
used. 

We are thus brought to the conclusion that the note, and deed 
in trust to secure it, considered exclusively with reference to Mrs. 
Scruggs’ power to borrow money, would be null and of no effect. 


2d. The next question is, is the deed in trust a valid security, 
regarding the note as the debt of the husband? It was ruled in 
Sessions e¢ wx. v. Bacon ef a/., 23 Miss. 273, and other cases, tha 
inasmuch as the wife had the power under the act of 1839 to con- 
vey her property absolutely, she had the lesser power of making 
a conditional conveyance—that she could mortgage for her hus- 
band’s debt. This construction enabled her to pledge the entire 
separate property, its corfus and title in fee. This decision was 
made in 1852. Prior to this, in Berry v. Bland, 7 S. & M. 83, and 
Frost v. Doyle & Co., e¢ ux, 7 S. & M.75, 76, and other cases, it had 
been held that the debts of the wife could not be chargeable upon 
her separate estate held under the statute except in the mode 
therein mentioned. It was in this condition of the law that the 
revision of 1857 was made, which enacts, ‘‘ and no conveyance 
or encumbrance for the separate debts of the husband shail be 
binding on the wife beyond the amount of her income.”’ Last 
clause of sec. 23, p. 336, code. The first clause provides that the 
wife’s property shall not be taken for the husband’s debts, “ nor 
shall such property, or any part, * * be sold, conveyed, en- 
cumbered or mortgaged, unless the wife shall join in the convey- 
ance.” We take the last clause as a limitation upon the right to 
encumber or mortgage for the separate debts of the husband. Al- 
though the notes are not obligatory on Mrs. Scruggs, there is no 
doubt they are on the husband. Whitworth v. Carter, 43 Miss. 66. 
Being void as to her, does that make them the separate debts of 
the husband, within the st&tute? Aside from this, we think that 
the preponderance of testimony is that the loan was made to the 
husband on the credit and faith of the deed in trust on the wife's 
property. In her original bill Mrs. Scruggs gives that complexion 
to the transaction. ‘‘She merely signed the notes and deed in trust 
for her husband, and as his security.” In her amended bill she 
makes substantially the same statement—denies that any money 
was ever paid to her, or advancedto her to buy family supplies. 
The testimony sustains her pleading. The meaning of the words 
“‘separate debts” in the statute, is those debts for which there is no 
liability upon the wife or her property—debts for which the hus- 
band alone is responsible. Debrell v. Carlisle, 48 Miss. 691. In 
that case the note was signed by husband and wife, and secured by 
mortgage on her separate property. Part of the note was for a sep- 
arate liability of the husband, and part was valid against the wife. 
Held, that the mortgage pledged the corpus of the property for so 
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much of the debt as the wife could contract. But as to the resi- 
due, which was only obligatory on the husband, it would stand as 
security on the income. It was so ruled, also, in Foxworth v. Ma- 
gee, 44 Miss. 432-4. 

Under the statute of 1857 the wife may encumber her estate for 
all the liabiliites which she can by the statute incur. Such encum- 
brance extends to the corpus of the property. But for the debts of 
the husband the wife can only mortgage or encumber the income. 

If Mrs. Scruggs were, through her separate estate, bound for this 
debt, then the deed in trust would take hold of the corpus of the 
estate to the full extent of her interest; but inasmuch as the debt 
was the husband’s alone, the deed in trust encumbered no more 
than the income. 

Wherefore the decree is reversed and cause remanded. 

REVERSED AND REMANDED. 


Removal of Causes from State to Federal Courts. 





FARMERS’ LOAN AND TRUST COMPANY vy. SAMUEL 
MAQUILLAN. 


United States Circuit Court, District of Kansas, Fune Term, 
1874. 


Before Mr. Justice MILLER, and DILLOn, Circuit Judge. 


1. Removal of Causes from State Courts—Act of March e, 1867—Corpora- 
tions—Affidavits.—Corporations are within the act of March 2, 1867 (14 Stats. at 
Large, 558), in respect to the removal of causes from state to federal courts, and on a 
petition, and the making by the proper officer of the corporation of the required affida” 
vit, are entitled to the benefit of the act. 


The plaintiff is a New York corporation and commenced this 
suit in one of the state courts of Kansas, and afterwards made an 
application in the state court to remove the same to this court. 
The petition and affidavit for removal were made under the act of 
congress of March 2, 1867. The state court ordered the removal ; 
and inthis court the defendant moves to remand the cause to the 
state court. The ground of the motion is that corporations are 
not within the act of March 2, 1867. 

Doniphan & Reed, for the plaintiff; Nathan Price, for the de- 
fendant. 

Mr. Justice MILLER, orally delivering the opinion of the court, 
in substance said: 

I think this motion must be denied. A great proportion of causes 
in the federal courts are those in which corporations are parties, 
and which come by ‘transfer from the state court, and it was never 
before claimed to me that they were not within the acts of con- 
gress on that subject, or within the act of March 2, 1867. My im 
pression in favor of the jurisdiction in this particular class of cases 
was so strong that I should have overruled the motion at once but 
for the circumstance that a decision of the Court of Appeals of 
New York, and a decision of the Supreme Court of Minnesota, 
were produced, the former doubtfully, the latter positively, deny- 
ing to corporations the right to remove cases under the act of 
March 2, 1867, 14 Stats. at Large, 558. 

I have considered the opinions in those cases, and with great 
respect for the courts whose judgments they pronounce, I think 
their views upon this subject are not sound, and that, not unnat- 
urally, perhaps, they incline too much to narrow and cripple the 
federal jurisdiction. The history of the state court decisions on 
the subject of federal jurisdiction from the case of Cohens v. Vir- 
ginia, 6 Wheat. 464, shows that, if the state courts could have de- 
fined the limits of that jurisdiction, the fabric of federal juris 
prudence, as it exists to-day in this country, would have been 
shorn of its beauty and symmetry, and the system of its efficacy 
and usefulness. 

I am not impressed with the soundness of the argument that be- 
cause corporations cannot make an affidavit, except through the 
proper officers, they were not within the contemplation of con- 


gress. I think that the proper officers of corporations may make 
the necessary affidavit to procure the removal. 

I do not join in the condemnation of the act of 1867. It does 
not allow the removal solely on the ground of citizenship. It re- 
quires the requisite citizenship to exist, and in addition thereto re- 
quires the existence of prejudice or local influence to be shown by 
affidavit. In this respect the policy of that act is not unlike that 
which prevails in perhaps all the states in regard to the change oj 
venue from one county, or one judicial district, to another. John- 
son v. Monell, 1 Woolw. 390. The object in each case is to se- 
cure an impartial tribunal, and the federal courts are not courts for 
non-residents more than for residents, and no injustice is done to 
the latter to be compelled there to litigate controversies which they 
may have with citizens of other states. 


DILLON J, concurs. MOTION DENIED. 





Correspondence — An American Lawyer in Lon- 
don—A Day at the Old Bailey. 


LONDON, May, 1874. 





Epitors CENTRAL LAW JOURNAL :—lI said in a former letter to you I 
was pleased with the administration of law here. I had heard a great deal 
said before I came here about the “Old Bailey.’’ It was always repre- 


sented as an altogether unseemly place—a place where cases were disposed 
of in a summary manner and insufficient opportunity given to the defend- 
ant to be heard in his defence; where mostly atrocious men and women 
were’ atrociously tried; where the fact that the defendant had been com- 
plained of and brought into court to answer to the complaint was deemed 
to be prima facie evidence that he was guilty; the presiding justice some- 
times propounding to the already confounded defendant the perplexing 
conundrum—*“ if you are not guilty, what are you here for?’”’ Many a 
fourth of July oration would have lost its point if the fancied statements 
contrasting the way of doing these things in England with that of doing 
them in the United States had been omitted. Yet I have seen a judge in 
Massachusetts, who, when a jury returned a verdict acquitting a defendant, 
contrary to the tendency of his charge and expectation, look and act, for 
all the world, as though he had sustained a personal loss; or, for example, 
not unlike a hitherto hopeful administrator de donis non when all of a 
sudden he discovered there were no goods to be administered. And more 
recently than that, I have heard a district attorney in Boston, in summing 
up, and when there was no opportunity to reply, say to a jury that he 
was justified in pronouncing certain papers that had been offered in the 
case to be forgeries, when in truth he had seen the papers and knew 
them to be genuine. Perhaps a little reflection ought to have satisfied 
me that there must be reasonable fairness, at least, in trials in England 
at this time. But I was desirous to see for myself. I had attended 
the courts at Westminster, and seen how admirably cases were heard and 
determined there—about which I may at another time write you. 
Accordingly, with a friend from California, on Monday the 4th of May, 
I walked from Charing Cross up to Oxford street, down Holborn, over 
the Viaduct to Newgate and the Old Bailey. The exterior has an unin- 
viting aspect. The same old, high, black wall, flush with the street, encloses 
the prison and the court on that side. Within, the court is separated from 
the prison by a court-yard. The jurisdiction of the court is defined by act 
of parliament. It is called in the act the Central Criminal Court. It has 
jurisdiction of cases arising in the police courts of the city of London, and 
certain metropolitan police courts. In point of fact, I believe its jurisdic- 
tion covers certain offences committed within ten miles of St. Paul’s. The 
presiding judge is the Right Honorable RussELL GuRNEY, the recorder of 
London. He has an assistant, Sir T. CHAMBERS, the common seargeant 
of the corporation of London. I sent my card to the sheriff, and was ad- 
mitted. Mr. Justice GURNEY was presiding. A woman was set to the bar 
to be tried. The indictment charged her withthe larceny of certain books, 
She pleaded “ not guilty.” A jury was empanneled. The counsel for the 
government stated the case briefly and very fairly. He introduced a wit- 
ness by whose statement it appeared that the books belonged to the firm 
named in the indictment as the owners, and that they had been stolen by 
some person or persons from their store. Another witness testified that 
he saw the books on a barrow on the sidewalk, and the barrow was upset 
and the books spilled out, and that a man and the defendant were stand- 
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ite néar by, and that one of them—the woman, I believe—took hold of | 
the barrow to right it. . He also testified that he’ had some conversation | 
with the woman in which she denied that the man was her husband, | 
whereas the man insisted that the woman was his wife. ‘The witness also | 
testified to some conversation with the woman in respect to the barrow and | 
the books; but his testimony failed to show any original taking of the | 
books by the woman or the possession, either alone or in conjunction with | 
the man, afterward. The defendant was about to put some questions to the 
witness, when the judge very considerately said to her, the evidence thus | 
far failed to connect her with the crime, and perhaps 1t were best to leave it | 
as it was, which the poor woman had sense enough to do. Another wit- 
ness was called, but he, too, failed to show recent possession of the stolen 
property by the defendant. Still another witness was introduced, who tes- | 
tified to conversations with the defendant at the time of her arrest, but this 


testimony only went to show that she made contradictory and incredible 
statements with reference to her relationship with the man near the barrow. 
The counsel then offered the examination of the defendant before the lower 


court as taken down at the trial; but the presiding judge, after argument | 
and inspection of the examination, deemed it inadmissible, and excluded | 
it. . At the close of the government’s evidence, the judge instructed the | 
jury that there was no evidence to warrant a conviction ; ang they returned 
verdict of a “‘not guilty.’’ I stayed to see another case tried in part. 1 
was the more interested in the judge because he was one of the “joint 
high commission,” and had, when in Boston on his way back tu England, | 
visited our own supreme court. His manner at this trial was admirable, 
having respect to the counsel, respect for the law and the rights of the de- | 
fendant as well as those of the government. So faira mind must have been | 
fair as a member of the commission ; and I am willing to believe his govern- 
ment appointed him thereto not merely because they knew him to be able, 
but because he: was kuown to be honorable and fair also. 1 observed, too, 
that the jurors were-attentive to the evidence, but asked-no questions; the 
eounsel for the government was respectful and gentlemanly, and where I 
had beentold to look en for. what is coarse, I found instead only elegance 
and refinement. PELHAM. 
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Important bieicapecy Decision—The PO CES 
‘ ‘Act of 1873 Unconstitutional. . | 


Chief Fail WAITE, sitting in the United States court at Richmond, has | 
recently delivered an important opinion in the case of Daniel Deckert hold- 
ing:that the amendatory bankrupt act of 1873, so far as it seeks to give | 
effect to the exemption laws of a state, different from that which is given by | 
the state itself, is unconstitutional... We have not seen'the full opinion, nor 
do we know whether a written opinion was rendered; but we learn from 
the Albany Law Journal that the chief justice said that by article XI of 
the constitution of Virginia, adopted in 1869, every householder or head 
of ‘4 family was entitled, in addition to the articles then exempt from levy 
or distress for rent, to hold exempt from levy and saleunder execution, 
ete.; tssied on demand for any debt theretofore or thereafter contracted, 
his real and jand personal property, etc., to the value of $2,000, to be se 
lected BY himself. By an act of the general assembly, approved June 27, 
1870, effect was given to this provision. Under the original bankrupt law 
theme was exempted from assignment by a bankrupt such property as was 
exempt from levy and sale under the execution by the laws of the state in 
whigh the bankrupt had his domicile when proceedings in bankruptcy were 
begun, to an‘ amiount not exceeding that allowed by the state exemption | 
lawg in force in 1874. “In 1872 the Court’ of ‘Appeals of Virginia unan- 
imonsly decided (22 Gratt. 266) that the prdvision’ of the constitution re- 
ferred 'to, and the’ statute’ giving ‘effect to the same, so far as they applied to | 
contgacts entered into, or debts contracted before their adoption, were in | 
violation of the constitution of ‘the ‘United States;’ and therefore void. On | 
Margh.3, 1873, congress‘passed another “act declaring the exemptions al- 
lowed by the state laws existing ‘in' 1871 shouldbe valid against debts con- 
tracted before“or after-the adoption of ‘such state constitution and laws. 

Tpée first question, the chief justice said,‘was whether the act of 1873, in | 
so far as it seeks, in the administration of the barkruptiaw, to give an effect 
to: the exemption laws of a state different from that which is given by the 

7 is unconstitutional: Congress has the power to “establish ‘uni- 
forn@laws on the subject of bankruptcies throughout the United States.” 
& bentkrupt law; to be constitutional, must ‘be uniform; and whatever ‘rule’ 
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it prescribes for one it must for all, If it provides that property exempt 
from execution, shall be exempt from assignment in one state, it must in 
all. If it provides that certain kinds of property shall not be assets under 
the law in one place, it must make the same provision for every other 
place within which it is to have effect. It is quite proper to confine the 
operation of the bankrupt law to such property as other legal process could 
reach, The act of 1872 excepts from the operation‘of the assignment not 
only such property as was actually exempted by virtue of the exemption 
laws, but more. It does not provide that the exemption laws as they ex 
ist shall be operative and have effect under the J 
in each state property specified in such laws, wh 
by virtue thereof or not, shall be excepted. It in effect declares its own 
enactment, witheut regard the laws of the states, that there shall be one 
amount or description of exemption in Virginia and another in Pennsylva- 
nia. In this we think it is unconstitutional, and therefore void. It changes 
existing rights between the debtor and creditor. Such changes to be war- 
ranted by the constitution, must be uniform in their operation. This is 
not. The consequence is that the act of 1872 remains unchanged, not- 
withstanding its attempted amendment in 1873. 

The act of 1872 gives effect to the exemption laws of Virginia as they 
«xisted in 1871. 


p <rupt law, but that 
actually exempted 


The bankrupt claims his exemption under a law passed 
in 1870, which does notapply to contracts made or debts incurred previous 
to the time the new constitution went into effect. That certainly was not 
before July 6, 1869, and certain of the debts were incurred previous to 
that time, so that the bankrupt is not entitled to the benefit of the exemp- 
tion. 

One of the contracts made by the bankrupt was entered into November 
15, 1869, and the claim under it requiréd that the time when the constitu- 
tion went into effect should be determined. The chief justice, after re- 
viewing the history of the constitution, said: ‘In our opinion the consti- 
tion of Virginia took effect, so far as it related to the provision for exemp- 
tions, on the 6th of July, 1869, the day of its ratification by the people. 
It follows that the exemption laws passed to give effect to that are to be- 
come operative for the benefit of its citizens from that date.’’ Since the 
foregoing was written, the Chicago Legal News of June 29, has come to 
hand, containing the full « finion. 


Tribunals of Gadidiaaien. 


The report of the royal commissioners on this subject, dated January 21, 
1874, has lately been issued, and twenty-four out of the twenty-seven com- 
missioners appointed, whilst expressing themselves gs quite alive to the 
evils occasionally resulting from cases being tried at wisi prius before a 
court having no special knowledge of the trade or business necessary for 
a proper determination, yet, at the same time, deny the expediency of es- 
tablishing tribunals of commerce. We may perhaps remind our readers 
that the reports of the select committee of the house of commons on tribu- 
nals of commerce made in 1871, drew attention to the very general dissat- 
isfaction existIng among the commercial community as to the manner in 
which mercantile cases are often decided in the superior courts—dissatis- 
faction caused principally by the delay and expense attendant on the bring- 
ing of the question in dispute before the court in a satisfactory manner. 
To remedy this state of things the committee advocated the establishment 
of tribunals of commerce. These courts, which were to be set up in va- 
rious large towns in different parts of the country, were to be composed 
partly of legal, and partly of mercantile members, and they were to take 


| cognizance, and, in fact, have exclusive jurisdiction over all causes that 
| might be classified as commercial. 


The majority of the royal commission- 
ers, as above stated, have reported unfavorably to this scheme, but havead- 
vised that in cases where there appears to be a necessity for it, merchants 
shall be appointed as assessors or advisers of the legal judge, thus preserv- 
ing vniformity of judicial decision. The three commissioners who dissent 


| are Lord Penzance, Sir Sydney, Waterlow and Mr. Ayerton, whose opin- 


ions, of course, carry with them great weight and authority. Lord Pen- 


| zance reports favorably of the plan on the ground of its greater speed and 


| less expense; Sir Sydney Waterlow sees its advantage in the fact that 
friendly business relations where a dispute has arisen, would be sooner re- 
sumed, if the differences between two firms were settled by brother mer- 
chants, and not subjected to the prolonged ordeal of an action at law ; and 
Mr. Ayerton that the scheme proposed would provide for commercial dis- 
putes that spegial treatment which they require whilst under adjudication, 
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The government will, no doubt, adopt the report, and in fact the judicature 
act already contains provisions by which the judges may sit with skilled as- 
sessors having technical knowledge or practical experience of the matter in 
hand.— Banker's Magezine. 











Book Notices, 


THE Law oF DesicN PATENTs. Containing all reported decisions of 
the United States courts and the patent office in design cases in A. D. 
1874; with digests and treatise. By WiLtiAM EpGAR SIMONDs, coun- 
selor at law. New York: Baker, Voorhis & Co. 1874. 





This is one of those compilation of cases on a special subject which can- , 


not fail to be useful. The collection of court cases and patent office de- 
cisions is full and complete, excepting that the case of Binns v. Woodruff, 
4 Wash. 52, is omitted from the former; for though this case was decided 
before the act of 1842—the present design act—it is quite as important as 
if it were subsequent. In the court cases drawings of the devices have 
been introduced, thus giving a clearer understanding of the decisions, but 


thereby making the omission of such from the patent office decisions more | 


marked. The index is not as full as it might, with a little more labor, have 
been made. For instance, there is no reference to any place where the fees 
required for design patents are given. A little attention would have 
avoided the use in the running head-line of p. 145 of the words “ patent 
office,” instead of “ courts ;’’ and a laudable desire to impart information 
would have suggested the propriety of indicating in which of the supreme 
court reports the case of Gorham Mfg. Co. v. White might be found, inas- 
much as it is the leading case on this subject. These, however, are minor 
defects—errors of omission rather than commission, which, while they 
make a defect in the book, do not detract from its intrinsic value. Of the 
remainder of the book, consisting of 40 pages, in which the compiler es- 
says the more difficult role of author, we cannot be quite so charitable, 
since it presents some propositions which, though most certainly “ novel,” 
are anything but “useful.”” On page 181, he says: “ This latest act 
[1870] expressly makes design patents, granted under the act of 1842, ex- 


in any degree, etc.’’ This qualification, ‘pleasing,’ as we have shown, 
has nothing to do with the matter, and cannot be a test. We can scarcely 
acquiesce in the doctrine enunciated on p. 194 as to the similarity of func- 
tional and design patents in respect to the question of double use, but quite 
agree with him in the result of his argument in chapter 7, that the law of 1870 
does not destroy the right of extension of patents granted under the act of 
1861, and think the true ground for such conclusion is that the law does 
not attempt to do so, not that congress had no power to take this right 
away; for, sitice a notable decision of the supreme court, it may be ques- 
tionable whether the old phrase “ obligation of contracts”? has not become 
obsolete as regards the acts of that body of law-makers. S.S. B. 





SeNeY’s Civit, Cope or On1o. The Code of Civil Procedure of the 
state of Ohio, and subsequent amendments and supplementary acts and 
statutes regulating the practice. With notes of the decisions of the 
courts of Ohio. By Hon. Georce E. SENEY. Second edition, revised 
and enlarged. 1 vol. 8vo. pp. 880. Price $7.50. Cincinnati: Rob- 
ert Clarke & Co. 1874. 


We quite concur in a view expressed by Dr. Hammond when he edited 
the Western Jurist, that the reviewer of a book ought to examine it as pa- 


| tiently and give his views concerning its merits or demerits as candidly as 





tensible.” If this were true it would be a strange piece of legislation, | 
working serious results to the community, but happily the law does no such | under each section the decisions ef the courts of Ohio in which such sec- 
thing. The act of 1842, % 3, granted a term of seven years, with no ex- | tion has received exposition, or in which the same subject-matter has been 


tension. The act of 2d March, 1861, % 11, superseded this section, grant- 


though he were writing a private letter to a friend who had asked his opin- 
ion about the propriety of purchasing it, But it is obvious that in most 
cases it will be impossible for an editor of a weekly law journal thus to no- 
tice the many books which are sent to him for that purpose; and the diffi- 
culty becomes greater when the book in question is one relating to local 
practice with which he is not familiar. Such is the book now on our desk, 
and therefore it cannot be expected that we shall be able to say anything 
concerning it which will be of value to the Ohio practitioner, or which will 
convey more than a general notion of its character to others. 

Seney’s Ohio Code resembles in its construction Voorhis’ New York 
Code—a book which, we believe, has gone through eleven editions, and 


| has, nevertheless, not got its growth. It simply gives the code of proced- 


ure of Ohio, amended and brought down to the present time, and collates 


ruled upon. The sections of the code are numbered and preceded by ti- 


ing a different term, with privilege of extension to subsequent patents. The | tles in small-capitals, indicating their substance ; and the notes are likewise 


act of 1870 repeals all prior acts, gives the same term as that of 1861, but 
no extension, save to design patents issued prior to 2d March, 1861, and to 
these only “in the same manner and under the same restrictions as are pro- 
vided for the extension of patents for inventions.’ 


’ 


Looking at the law to 


numbered, and catchwords in small-capitals are thrown in for convenience 
of reference. The index is nearly 90 pages in length, and appears to be 
all that could be desired. We do not observe any table of cases, but per- 
haps in a work of this kind the usefulness of such a table would not com- 


see what these “ restrictions” are, we find that the “application shall be | pensate for the increased bulk. We believe it is Mr. Bishop who has com- 
filed * * * notless than go days before the expiration of the original | pared a table of cases in a law book to the hair on the bick of a man’s 
term of the patent, and no extension shall be granted after the expiration hand; its use is not obvious to the superficial observer, but the practitioner 
of the original term.” Now, then, as the act of 1842 granted a term of | 
| ble not so much to works of this kind as to general treatises, where the 


but seven years, with no extension, and the act of. 1861, superseding this 


act, authorized the extension of subsequent patents only, there could not | 


have been a patent granted under the act of 1842 whose original term had 


not expired by March 2, 1868, and, consequently, no such patent could, un- | 
der the act of 1870, be extended, unless in the face of the express prohi- | 


bition of that act, that “no extension shall be granted after the expiration 
of the original term.””’ Gorham Mfg. Co. v. White, p. 30 (14 Wallace, 
511), is the leading case on the point of patentability and infringement, or 
test of identity, and yet the author strangely misstates this decision, and, as 
a consequence, deduces certain erroneous rules, or tests of patentability. 


On page 195, he says the supreme court in this case decides that “ ‘ pleasing | 


appearance’ is the chief end of patentable designs ;’’ whereas, not only 
does the court decide no such thing, but does not even use the word “ pleas- 
ing’’ anywhere in the opinion. It does decide, however, that ‘ sameness 
of appearance” and “ the resultant effect’ are the true tests. If it were 
“ pleasing” appearance only that was within the purview of the law, one 
half, perhaps more, of the articles now covered, or that might be protected 
by design patents, would be excluded. In summing up the result of his re- 
searches (p. 195), the author lays down these tests: ‘1. Substantially un- 
like any previous design.” If we insert “appear’’ before “substantially,” 


no objection can be found to this. “2. Not absolutely frivilous in its char- | 


| 
| 
| 
| 


' 
i 


well understands it. The observation, however, would seem to be applica- 


searcher may frequently wish to ascertain the manner in which the author 
has presented or discussed the doctrine of a familiar case, or what other 
cases he has grouped with it. Of course a table of cases would possess 
some value in a work of this kind, but in a lesser degree than in a treatise, 


| or even in a general digest. 


The publishers say in their prospectus: ‘Thirteen years have elapsed 
since the publication of the first edition. During this period numerous 
changes have been made in the code by amendment, also by supplemental 
and other statutes ;. while its provisions, in many particulars, have received 
a settled construction by judicial decisions. These changes and decisions 
are found, amid other matter, dispersed through seventy volumes of stat- 
utes and reports. This work presents a complete copy of the code as it 
now stands, with notes of all the judicial decisions in Ohio, which, in any 
way influence its construction. By thus presenting in this volume, and as 
near as possible, at one view, all that is authoritative upon the code of civil 
procedure, it is believed that great labor and research will be saved:to the 
profession.”” We quite concur in the last observation. It will be indis- 
pensable to the Ohio practitioner, and of great use to practitioners in 


| uther states, whose system of procedure is similar to that of Ohio. 


Considering the slovenly manner in which books of a local character are 


acter.” This is too broad, inasmuch as in regard to only two of the ten generally manufactured, Messrs. Robert Clarke & Co. deserve the thanks 
different subjects of design patents enumerated on page 179, need the | of the profession for the excellent manner in which they have performed 
question of utility be, considered at all. 


“« 3. Gives pleasing appearance | their share of this work. 
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Tue Fire Guarp.—A monthly journal devoted to fire insurance. Saint 
Louis: L. L. and Moses King editors and publishers. ‘Terms, $1 per 
annum; single copies 10 cents. 

This handsome monthly has now reached its third number, and has 
grown from a quarto of eight to sixteen pages. ‘The matter is varied and 
interesting, but appears to be devoted chiefly to the very important subject 
of the prevention and extinguishment of fires. ‘The information on that 
subject in the present number will be well worth the dollar of every sub- 
scriber. The youthful editors have favored us in this number with their 
portraits, handsomely engraved, one of which looks familiar. Although 
we have never had the pleasure of the acquaintance of either of them, 
yet from what we have heard of them, we believe they have begun the 
battle of life in the right way; and unless their fame exceeds their deserts, 
St. Louis will one day number them among her most honored citizens. 


‘Notes of Cases. 


Bankrupt Act—Waiver of Exemption.—Chief Justice WAITE sit- 
ting in the circuit court at Richmond, Virginia, has recently given an opinion 
in the case of Joseph Solomon, a bankrupt, in which the district court had de- 
clared that the provisions of the state law of June, 1870, allowing a waiver of 
he exemption, were unconstitutional. The bankrupt &¥ad, under the law, 
waived his right by a clause in a note to his creditors. The chief justice said 
that the exemption laws did not intend to exempt absolutely, but gave a house- 
holder the right to claim an exemption. ‘This he must do before a sale, or 
he could not have an exemption. If he has the right to waive at the time of 
sale by refusing to select, there is no reason why he cannot waive before. ‘1: he 
chief justice decided that thg legislature acted within the scope of its consti- 
tutional powers in passing the law of 1870, and reversed the judgment of the 
district court. 


Liability of a Public Corporation to a Contractor where the 
Specifications of the Engineer of the Corporation Cannot be 
Carried Out.—aAn interesting case (Thow v. The Corporation of London) 
has recently been decided in the English Court of Exchequer, before the Lord 
Chief Baron and Barons PIGOTT and AMPLETT. The point ruled is that 
where a contractor contracts to do a peice of work for a public corporation, 
according to specifications submitted by the engineer of the corporation, and 
in the progress of the work it is found impracticable to carry out the specifica- 
tions, and the contractor, at the suggestion of the engineer, proceeds to com- 
plete the work in a different manner from the original specifications, whereby 
more time is consumed than would have been consumed had the original 
specifications proved practicable, he cannot recover of the corporation dam- 
ages for the increased time thus expended. The lord chief baron in giving 
his judgment said that the corporation employed an engineer to prepare the 
necessary specifications for the building of the proposed bridge, and caused 
advertisements to be issued inviting tenders for the building, and stating that 
the specifications were prepared and could be inspected. Thereupon, the 
plaintiff came forward, having, as must be assumed, carefully considered the 
proposals and the specifications, and he accepts to execute the work on the 
terms proposed and signs the contracts accordingly. The work was com- 
menced in due course, and at a particular period of the work the plaintiff 
found that the original plans could not be carried out. The engineer of the 
defendants proposes a new mode of working, which entails upon the plaintiff 
great extension of time, and during that period the plaintiff entails serious 
monetary loss by reason of not being able to enter into other contracts. The 
plaintiff then com)lains and insists that the reason of the delay was the insuf- 
ficiency of the specification, though nothing relating to that is to be found in 
the contract. The plaintiff urges that there was an implied term [condition] 
that the plans were such as were reasonably practicable, and could be carried 
out within the time mentionc«! in the contract, but no authority has been cited 
during the argument to show that in such a contract there is such an implied 
term. What, then, are the principles of thelaw on the subject ?. None are known 
which import any such implied undertaking, and to import it into the present 
contract would be to make a new contract between the parties. The corpo- 
ration relied on the skill of the engineer by whom the plans and specifications 
were prepared, and had no means of knowing whether the plans could be car- 
ried out within the stated time, and the corporation was no more liable than 
was the contractor for the failure of the plans. Whether the plans had been 
badly or improperly prepared was a matter between the corporation and the 
engineer. The plaintiff has failed to show that he is entitled to the judgment 
of the court. 

Baron PAGOTT agreed with the Lord Chief Baron, holding that while 
the plaintiff might have some claim in honor or equity, there was no legal 
¢laim against the corporation. Of the same view was Baron AMPLETT, who 














said that the case would be different in case the plans had been fraudulently 
put forward by the corporation, er by the engineer himself, with the view of 
imposing upon the plaintiff. f 








Legal News and Notes. 

—THE 23d volume of Grattan’s Virginia Reports will make about 1000 
pages. About 800 pages are now printed. 

—THE lawyers of lowa have organized a state bar association, the first, 
we believe, that has yet been organized in this country. 

—Dr. Ernest Uhling has been sentenced to eighteen months’ imprison- 
ment by the Court of General Sessions of New York city for the crime of 
burying a box of bricks. The point is that the box was shaped like a cof- 
fin, and the “ doctor” held a policy of insurance on the life of a young 
woman whom he fraudulently represented to be dead and buried in the 
coffin. 

— THE article in another column as to the respective liability of the au- 
thor of a nuisance connected with property, and the comtinuer of the nuis- 
ance, when the property has, by conveyance or demise passed into other 
hands, is from the pen of the well-known author of the Law of ‘Torts— 
Francis Hilliard, Esq., of Worcester, Mass. We shall be glad to hear 
from him often, and hope he will favor our readers with frequent articles. 

—WE have received, through the courtesy of Julius L. Brown, Esq., of 
Atlanta, Georgia, a pamphlet containing the constitution and by-laws of the 
Atlanta bar association. This association is organized “to promote social 
intercourse among its members, advance their interests, and increase their 
usefulness to the public in the administration of justice.” The officersare, 
L. E. Bleckley, president; D. F. Hammond, first vice-president; S. Weil, 
second vice-president ; Julius. L. Brown, recording secretary; John Mill- 
edge, corresponding secretary ; A. Stephens, treasurer. 

—THE following is the text of the British demand upon Spain for com- 
pensation for the execution of British subjects found on board the Virgin- 
ius, as couched in a dispatch from Lord Granville to Mr. Layard, the Brit- 
ish envoy to Spain, dated February 20: “ Her majesty’s government con- 
sider that they are justified in demanding a reparation from the Spanish 
government for the execution of the British subjects in question, both in the 
form of a national recognition of the wrong done, and also of compensa- 
tion to-the relatives of the persons executed. Her majesty’s government 
do not take the ground of complaining of the seizure of the Virginius, nor 
of the detention of the passengers and crew. The real ground of com- 
plaint her majesty’s government hold is: that, even assuming the vessel to 
have been lawfully seized, and the crew properly detained, there was no 
justification for their summary execution, after an irregular proceeding be- 
fore a drumhead court martial. No possible aspect of the Virginius and 
her crew could authorize or palliate such conduct on the part of the Cuban 
authorities. There was no pretence for treating such an expedition as pi- 
racy jure gentium.”’ ‘The British government have recently renewed this 
demand, stating that it has hitherto failed to press for an answer on account 
of the “ grave difficulties with which the Spanish government has had to 
contend.” In the meantime, what is our government doing to compel 
Spain to award compensation for the massacre of z¢s citizens ? 


—In 1854 the British parliament passed an act (17 and 18 Vict., ch. 36.) 
by the terms of which every bill of sale, or a true copy thereof, must be 
filed in the Queen’s Bench office within twenty-one days of execution, other- 
wise it will be null and void against assignees in bankruptcy and execu- 
tion creditors. Parties have found a device to evade this law by holding 
the bill without filing it until the twenty one days had nearlv expired, and 
then executing a new bill, and so repeating this operation as long as it 
should serve their purpose. A bill has now been introduced in parliament 
to amend this act, which provides that “‘ whenever hereafter a bill of sale 
is executed in consideration of or to secure a debt, and afterwards another 
bill of sale is executed in consideration of or to secure the same debt or 
any part thereof, the subsequent bill of sale, so far as regards a property in 
or right to the possession of any personal chattels comprised in or made 
subject to the former bill of sale, shall be null and void to all intents and 
purposes as against the same persons, and to the same extent as the former 
bill of sale shall, under the provisions of the act of 1854, or of the new 
act, be null and void, notwithstanding the requirements of the act of 1854 
or of the new act shall be complied with as to the subsequent bill of sale, 
or the twenty-one days for complying therewith shall not have elapsed,” 











